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DETAILED ACTION 

Response to Amendment/Response to Arguments 

1 . This Action is in response to the request for continued examination dated 
9/14/2006. Claims 1-20 are pending. Claims 1-20 are rejected. 

2. The 35 U.S.C. 101 rejection for claim 8 is maintained. See below discussion. 

3. Arguments regarding the prior art rejection have been fully considered but are 
not persuasive. It is noted that Applicants argue the claims as amended. 

Applicant argues that Moore and Lomet do not teach or suggest, "generating a 
storage checkpoint of file system data of the production database." The examiner 
respectfully disagrees. Moore suggests file system data at least because Moore can 
be used with "any computer system" (para. 0013). Furthermore, Lomet must have a file 
system to operate. The production database is discussed in a previous Action. Also 
see rejection below. 

« 

Applicant argues that Moore and Lomet do not teach or suggest, "generating a 
database clone, wherein the data of the clone comprises data from the storage 
checkpoint." The examiner respectfully disagrees. As to the interpretation of "clone" 
(Amendment, p. 9, fourth line from bottom), the broadest reasonable interpretation is 
used. For example, a database backup or copy is considered a "clone" because the 
backup/copy contains the same data as the original. Therefore, both Moore and Lomet 
teach database "clones." Also see the below rejection for a complete analysis. 
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Applicant argues that Moore and Lomet do not teach or suggest, "loading new 
data to the database clone... during said load." The examiner respectfully disagrees.. 
See below rejection. 

As to p. 10 of the amendment, line 5, the examiner recognizes that it would have 
been obvious to modify Moore. The word "not" appears to have been accidentally 
inserted in Applicant's remarks and will be interpreted as being unintentional. 

Applicant states on p. 10, second paragraph of the Amendment that stabilization 
of wireless communications in Moore does not relate towards Lomet's system of 
availability of on-line back-ups, and therefore, there is no motivation to combine. To 
address the arguments (Amendment, p. 10, second paragraph, line 8), the examiner 
recognizes that Moore can be used in any computer system besides a wireless cellular 
system (Emphasis added, Moore, para. 0013, last sentence). Furthermore, even if 
Moore relates to a stabilization of wireless communications, both Moore and Lomet are 
generally drawn to data backup systems, which is reasonably pertinent to the particular 
problem with which the inventor was concerned. See MPEP 2141.01. Also see 
rejection below for a complete analysis of the combination. 

Applicant argues that Moore and Lomet do not teach or suggest, "switching the 
storage checkpoint... for the production database." The examiner respectfully 
disagrees. As to the interpretation of "refresh mechanism" for switching, (p. 10 of 
Amendment, second to last line), the examiner interprets this as software that facilitates 
the switching of the primary and secondary database (thus a mechanism "refreshing" 
the control of the database). Thus, the acts of Moore in response to a fault or failure 
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clearly provides a refresh mechanism. See below rejection for a more detailed analysis. 
Also, see the below 35 U.S.C. 112 rejection. 

Applicant's arguments concerning independent claims 8, 9, and 15, which 
contain similar limitations, are addressed above. 

Therefore, the prior art rejection is maintained. 

Claim Rejections - 35 USC § 101 

35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

4. Claim 8 is rejected under 35 U.S.C. 101. 

As to claim 8, all of the "means for" is interpreted to be software per se. 
Applicants state that the means may correspond to computer hardware (see 
Amendment, p. 7, last line), but the Examiner recognizes that the means may be 
interpreted in light of the specification as the software itself. For example, in para. 0034, 
the claimed "means for generating a storage checkpoint" is interpreted to be the refresh 
mechanism. The refresh mechanism is interpreted to be a software module (e.g., fig. 1, 
#200). In another example, the claimed "means for loading" is performed on a host 
machine (para. 0034). A means performed on a host machine is interpreted to mean 
that the "means" is software, and the software is used for instructing the host machine 
to perform its task. Therefore, contrary to Applicant's position, the "means for" in this 
does not require any hardware (e.g., a host machine), but rather only the software used 
for controlling the hardware. As such, the claimed system is taken to be a system of 
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software, which is non-statutory. It is suggested that the claim include at least one 
hardware component, such as a server or a host machine. 

The examiner recognizes that Applicants have used a "means plus function" 
claim which invokes 1 12, 6 th paragraph. However, the claim embodies non-statutory 
subject matter because the specification shows a software embodiment (e.g., fig. 1). 

Art rejection is applied in anticipation of Applicant amending the claims to 
overcome the 35 U.S.C. 101 rejection. 

Claim Rejections - 35 USC §112 

The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

5a. Claims 1-20 are rejected under 35 U.S.C. 112, first paragraph, as failing 
to comply with the written description requirement. The claim(s) contains subject 
matter which was not described in the specification in such a way as to 
reasonably convey to one skilled in the relevant art that the inventor(s), at the 
time the application was filed, had possession of the claimed invention. This is a 
new matter rejection. 

As to claim 1, the claim recites, "wherein data of the database clone comprises 
data from the storage checkpoint." However, the specification merely discloses, 
"generating a database clone from the storage checkpoint" (emphasis added, para. 
0034-0035, fig. 1-2). This does not appear to require that the clone comprises data 
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from the checkpoint (i.e., the clone possesses data from the checkpoint). For example, 
the checkpoint is shown between the refresh mechanism and the production database 
(see #200, #202) and do not appear to be stored within the database clone. Therefore, 
the claimed subject matter does not appear to be described in the specification. 

Furthermore, as to claim 1, the claim recites, "wherein said load updates the 
storage checkpoint." However, the specification merely discloses loading new data to 
the database clone (para. 0034-0035, fig. 1-2). The specification does not appear to 
mention any updates of the storage checkpoint. 

The other independent claims are rejected for similar reasons as claim 1, and all 
of the dependent claims inherit the deficiencies of the independent claims. 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

5b. Claims 1-20 are rejected under 35 U.S.C. 112, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject 
matter which applicant regards as the invention. 

As to claim 1, it is unclear what is meant by "switching the storage checkpoint to 
be the file system for the production database" at least because the storage checkpoint 
is not claimed with more than one state (so that it can accomplish any switching), and 
because the storage checkpoint is already of the file system data of the production 
database (line 6) and therefore does not need to be "switched" in order to "be" the file 
system data of the production database (last limitation). 
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The other independent claims are rejected for similar reasons as claim 1 , and all 
of the dependent claims inherit the deficiencies of the independent claims. 

The broadest reasonable interpretation is given to the claims. Art rejection is 
applied as best understood in light of the 35 U.S.C. 112 rejection above. 

Claim Rejections - 35 USC § 103 

This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as 
set forth in section 102 of this title, if the differences between the subject matter sought to be 
patented and the prior art are such that the subject matter as a whole would have been obvious 
at the time the invention was made to a person having ordinary skill in the art to which said 
subject matter pertains. Patentability shall not be negatived by the manner in which the invention 
was made. 

6. Claims 1-3, 5-11, 13-17, and 19-20 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Moore et al (Pub. No. 2003/0092438) in view of Lomet 
(U.S. Patent 6,578,041). 
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As to claim 1, Moore teaches the following claimed subject matter: 

One or more hosts (see fig. 2); 

A production database (primary database, fig. 2, #52); 

A refresh mechanism (software) including generating a checkpoint of the 
production database (fig. 2, #82, para. 0019, using "checkpointing service"); 

Generating a database clone (see "replica", "same version", para. 0019), wherein 
data of the database clone comprises data from the storage checkpoint (replicating the 
state data, para. 0019, note that the checkpointed data is sent to and stored within the 
"clone" #54); 

Switching the storage checkpoint to the production database (secondary 
assuming control of the database therefore being the new production database, para. 
0020); Note that since the secondary now assumes control as a primary (production) 
database, the storage checkpoint has been switched; 

Loading new data to the database clone (upgrading the application, para. 0022 
on the new primary system) wherein the load updates the storage checkpoint (loading 
new data updates the storage checkpoint so that another checkpoint (#82) can be made 
later, e.g., fig. 4, #122); 

Moore does not expressly teach wherein the production database is available for 
access by users during the loading. 

However, Lomet teaches wherein a database is available for access during 
loading to a clone. Lomet sets up the databases as a production (primary) database 
and a cloned database (fig. 2). Lomet states that a database available for access 
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during backup is conventional (on-line backup, col. 3, II. 25-30) and provides an 
improved method for coping data from an active, stable database to a backup database 
while update activity continues (col. 6, II. 32-42, 45-55). 

Therefore, it would have been obvious to one of ordinary skill in the art at the 
time the invention was made to modify Moore with the above, such that the production 
database is available for access during the loading. The motivation would have been to 
achieve high availability, as taught by Lomet (col. 3, II. 35-40). 

Moore does not expressly teach, "file system data." 

However, Moore suggests file system data because of the use of databases (fig. 
2) and because the system can be implemented on any computer system (para. 0013). 
Furthermore, Lomet teaches a computer system which works on file system data (see 
fig. 2 and text starting from col. 8, 1. 15). 

Therefore, it would have been obvious to one of ordinary skill in the art at the 
time the invention was made to further modify Moore and Lomet with the above, such 
that the system operates on file system data, generating the storage checkpoint is "of 
file system data," and, finally, switching the storage checkpoint switches to be "the file 
system data" as claimed. The motivation would have been to operate on a computer 
(Moore, para. 0013) with a file system (Lomet, col. 9, II. 4-24), and to apply Moore to a 
computer system other than a wireless cellular system. 

As to claim 2, Moore, as modified by Lomet, teaches performing post- 
processing on the clone prior to the switching (e.g., copying the data to the clone after a 
stable state is known, para. 0019). 
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As to claim 3, Moore, as modified by Lomet, teaches stopping the production 
database prior to the switch (fig. 3, #107) and starting the production database after the 
switch (para. 0020, fig. 4, #124). Note that the production database after the switch is 
taken to be the cloned database that now operates as a primary database. 

As to claim 5, Moore, as modified by Lomet, teaches wherein the generated 
database clone includes references to data (e.g., the replica state databases are logical 
pointers to a single physical database, para. 0019). 

Moore and Lomet do not expressly teach references to data in the production 
database. 

However, Moore suggests that the references could be used for data in the 
production database (fig. 2, #52, para. 0018-0020). 

Therefore, it would have been obvious to one of ordinary skill in the art at the 
time the invention was made to modify Moore and Lomet with the above, such that the 
clone includes references (pointers) to data in the production database. The motivation 
would have been to adapt to the particular requirements of the database system, as 
taught by Moore (para. 0019). 

As to claim 6, Moore, as modified by Lomet, teaches wherein the refresh 
mechanism is configured to perform the loading of new data to the clone on a different 
host machine than the host machine hosting the production database (para. 0018-0020, 
fig. 2). 
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As to claim 7, Moore, as modified by Lomet, teaches performing the loading of 
new data to the database clone on a host machine hosting the production database (fig. 
2, para. 0018-0020). 

Claims 8-11, 13-17, 19 and 20 are directed to a system, method, or computer 
readable medium claiming substantially the same invention as system claims 1, 2, 3, 5, 
and 6. Therefore, claims 8-11, 13-17, 19 and 20 are rejected based upon the same 
reasoning as stated above in the rejection of claims 1,2,3, 5, and 6. 

7. Claims 4, 12, and 18 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Moore et al (Pub. No. 2003/0092438) in view of Lomet (U.S. 
Patent 6,578,041) further in view of Applicant Admitted Prior Art (AAPA). 

As to claim 4, Moore and Lomet do not expressly teach wherein the production 
database is a data warehouse. 

However, AAPA teaches that a data warehouse is a database and may be a 
consolidation of other databases (p. 1, II. 13-15). Moore and Lomet both teach 
production databases, as discussed above. 

Therefore, it would have been obvious to one of ordinary skill in the art at the 
time the invention was made to modify Moore and Lomet with the above teachings, 
such that the production database is a data warehouse. The motivation would have 
been to facilitate business decisions, as taught by AAPA (p. 1, II. 14-19). 

Claims 12 and 18 are directed to a method, or computer readable medium 
claiming substantially the same invention as system claim 4. Therefore, claims 12 and 
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18 are rejected based upon the same reasoning as stated above in the rejection of 
claim 4. 



Application/Control Number: 10/623,406 



Art Unit: 2163 



Page 13 



Conclusion 



8. Any inquiry concerning this communication or earlier communications from 
the examiner should be directed to Charles E. Lu whose telephone number is (571) 
272-8594. The examiner can normally be reached on 8:30 - 5:00; M-F. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Don Wong can be reached on (571) 272-1834. The fax phone number for 
the organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-21 7-91 97 (toll-free). 
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